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Abstract

There was a need for a serious response 
to the devastating impact that the 
COVID-19 pandemic had on the economy 
and operations of various companies in 
several jurisdictions around the world. 
Some governments made changes to 
their insolvency legislation to provide 
economic and social relief to companies 
operating within their borders. In South 
Africa, despite being one of the countries 
that were hit the most by COVID-19, 
insolvency laws remain largely the 
same. To withstand the pandemic, 
some companies have fundamentally 
altered the way they do business, with 
others entering into transactions that 
potentially could prejudice creditors 
should these companies be placed 
under liquidation. This article discusses 
the duty of liquidators of insolvent 
companies to protect the interests of 
creditors by applying to the court to set 
aside transactions that were concluded 
before liquidation that prejudices other 
creditors. It demonstrates that those 
who benefitted from such transactions 
can raise statutory and common-law 
defences to prevent liquidators from 
setting aside such transactions. In 
particular, this article identifies good 
faith; intention; ordinary course of 
business; and unjustifiable enrichment 
as possible defences that can be raised. 
It further illustrates the centrality of the 
concept of intention in some of these 
defences. 
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1 INTRODUCTION

Despite the COVID-19 pandemic leading to the liquidation of many companies in South 
Africa,1 the legislation that regulates insolvency in South Africa remains largely the same. 
Unfortunately, there is no empirical research that demonstrates how creditors of companies 
that were placed under liquidation since the outbreak of COVID-19 were impacted by the 
failure of these companies. Information relating to how these creditors’ claims were impacted 
by transactions entered into by these companies before they were placed in liquidation is also 
generally not available. This makes it difficult to adequately assess, among others, whether the 
law entitling liquidators to apply to the court to set aside pre-liquidation transactions that have 
the effect of prejudicing creditors once companies are liquidated, is fit for purpose. Nonetheless, 
in South Africa, liquidators of insolvent companies are legislatively empowered to investigate 
“suspicious” transactions that such companies concluded with third parties before liquidation. 
These transactions are generally valid but may be found to be unlawful and set aside by the 
court on application by liquidators. 
Section 81(1) of the Insolvency Act,2 authorises liquidators to investigate transactions entered 
into by insolvent companies before liquidation with a view to submitting written reports 
regarding their affairs, transactions and other matters of importance to the creditors that proved 
their claims.3 The assessment of whether there are transactions entered into before liquidation 
that have the practical effect of unduly dissipating assets or benefitting one or more creditors 
above others to the prejudice of the concursus creditorum is at the heart of such investigations.4 
Liquidators can institute legal proceedings to set aside pre-liquidation transactions that 
prejudiced the interests of the companies’ other creditors.5 Nonetheless, creditors that benefitted 
from transactions sought to be set aside are not left without recourse. There are several defences 
that can be raised to prevent liquidators or trustees from setting aside transactions that were 
concluded before liquidation.6

The purpose of this article is to discuss the legislatively prescribed pre-liquidation transactions 
concluded by companies and third parties which are vulnerable to be set aside on application 
by liquidators, once appointed. Given the number of companies that have been liquidated 
since the outbreak of COVID-19,7 it is important to assess the powers that liquidators have to 
protect creditors of these companies, such as to institute applications to set aside pre-liquidation 
transactions. The aim of the article is to assess the strength of available defences that can 
be raised by third parties alleged to have benefitted from such transactions at the expense 
of insolvent companies and their creditors. This article further evaluates whether identified 
defences: intention; ordinary course of business; good faith; and unjustified enrichment can, on 
1 See generally Statistics South Africa “Statistics of Liquidations and Insolvencies (Preliminary)” (June 2021) 

5, where it is reported that 2 035 companies were placed under liquidation as of June 2021 since the outbreak 
of COVID-19.

2 24 of 1936 (hereafter IA).
3 See also Touriel v Minister of Internal Affairs, Southern Rhodesia 1946 AD 535 545. 
4 See Lief NO v Western Credit (Africa) (Pty) Ltd 1966 3 SA 344 (W) 347B-C.
5 See s 32 of the IA. See also Jackson v Louw NO and Another [2019] 2 All SA 145 (ECG) para 2. 
6 Sections 29, 30 and 31 of the IA. See also Estate Wege v Strauss 1932 AD 76; Hendriks NO v Swanepoel 1962 

4 SA 338 (A) at 345B; Amalgamated Banks of South Africa Bpk v De Goede & ̓ n Ander 1997 4 SA 66 (SCA) 
at 78C-D; Griffiths v Janse van Rensburg NO 2016 3 SA 389 (SCA) para 30 and MGG Productions (Pty) Ltd 
v Ramodike NO and Others 2021 4 SA 543 (GJ) para 20–29.

7 See Makumbe “We Just Let a Giant Fall? Government Interventions and the Impact of Covid-19 on South 
African Airways” 2021 Journal of Public Administration 430 443.
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their own, successfully be relied on to prevent transactions concluded before liquidation from 
being set aside. This will be done to determine whether the element of intention can justifiably 
be ignored by courts when creditors successfully establish that the transactions sought to be 
impeached occurred in the ordinary course of business before companies were placed under 
liquidation. 
In part 2 of this article, I will provide a legislative framework for setting aside impeachable 
transactions in South Africa. Apart from providing different circumstances that may lead to 
transactions being set aside, part 3 critically discusses available defences that can be raised by 
creditors who were party to transactions that liquidators seek to impeach. Herein, I will evaluate 
whether the judicial approach that seeks to disregard the concept of intention when it has been 
demonstrated that a transaction sought to be impeached occurred in the ordinary course of 
business is sound. Part 4 concludes the discussion.

2 PRE-LIQUIDATION TRANSACTIONS

2 1 Statutory Duty to Examine the Affairs of the Company before Liquidation

It is trite that companies that are unable to pay their debts can be placed under liquidation so that 
their assets can be collected and sold to pay their creditors in accordance with their rankings.8 
Currently, there are three principal statutes that regulate the liquidation of companies in South 
Africa, Companies Act 61 of 1973 (hereafter “1973 Act”), Companies Act 71 of 2008 (hereafter 
“2008 Act”) and the Insolvency Act 24 of 1936. Despite being repealed, the provisions of the 
1973 Act that deal with the liquidation of insolvent companies are operational and continue 
to be used to liquidate these companies.9 The 2008 Act provides the legal framework for 
the liquidation of solvent companies. Solvent companies may be liquidated when they have 
fulfilled their purposes and objectives and there is no reason for their continued existence or 
where directors can no longer effectively work together. Section 9 of schedule 5 of the 2008 
Act, titled Transitional Arrangement, provides that the winding-up and liquidations provisions 
of the 1973 Act found in Chapter 14 thereof continue to apply with respect to winding-up 
and liquidation of companies under the 2008 Act, as if the 1973 Act has not been repealed.10 
Liquidation proceedings where companies are seeking to be declared insolvent will also attract 
the application of the relevant provisions of the Insolvency Act, which generally regulates the 
winding up of assets of debtors who are unable to pay their debts. The relevant provisions of 
the Insolvency Act will apply mutatis mutandis, with the necessary alterations to matters not 
specifically provided for in the 1973 Act.11 Liquidation of insolvent companies arises when 
these companies are unable to pay their debts. Generally, liquidation leads to the collection of 
all the company’s available assets to be realised to pay the costs of the liquidation process and 
to distribute the residue to all the creditors that proved their claims in their order of preference. 

8 See Walker v Syfret 1911 AD 141 166. 
9 Boschpoort Ondernemings (Pty) Ltd v Absa Bank Limited 2014 2 SA 518 (SCA) para 5.
10 See Commissioner for the South African Revenue Service v Zikhulise Cleaning Maintenance and Transport 

Service; Mpisane v Zikhulise Cleaning Maintenance and Transport CC and Another (14886/16; 18101/16) 
[2020] ZAGPPHC 561 (14 October 2020) para 15. See also Boraine and Van Wyk “The Application of 
‘Repealed’ Sections of the Companies Act 61 of 1973 to Liquidation Proceedings of Insolvent Companies” 
2013 De Jure 644 647 who argue that “… should a company that is insolvent be liquidated, the provisions of 
chapter 14 of the 1973 Act finds application ‘as if these have not been repealed’”.

11 See ss 339 and 340 of the 1973 Act. See also South African Fabrics Ltd v Millman No 1972 4 SA 592 (A) 
at 600C-D; Big Ben Soap Industries Ltd v Commissioner for Inland Revenue 1949 1 SA 740 (A) at 751; and 
Mayo NO v De Montlehu 2016 1 SA 36 (SCA) paras 13–15. See also Pedersoli and Smit “Mutatis Mutandis 
and Filling the Legislative Gap” 2017 Without Prejudice 17.
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This is the duty entrusted to Liquidators.12

Those appointed as liquidators must realise assets of insolvent companies to cover the proven 
claims of creditors. To achieve this goal, liquidators must examine the affairs of insolvent 
companies to understand the extent of the available assets that can potentially be distributed 
amongst creditors. The Constitutional Court in Bernstein and Others v Bester NO and Others, 
identified the examination of the companies’ affairs and transactions before they were placed 
under liquidation to determine whether current or former directors and officers of such 
companies may have acted in contravention of the law regulating the distribution of assets to 
creditors, as some of the main duties of liquidators.13 This court also interpreted section 417(1) 
of the repealed 1973 Act to include the liquidators’ duty to examine the affairs of the company 
they are liquidating.14 This provision empowers the Master of the High Court (the Master) or 
the court itself in liquidation proceedings to call upon any person deemed “… capable of giving 
information concerning the trade, dealings, affairs or property of the company” to provide 
such information.15 Given that liquidators are appointed by the Master whom they represent in 
liquidation proceedings, it is reasonable to attribute to liquidators the duty to examine the affairs 
of companies prior to liquidation. In fact, “[t]he liquidator must … be enabled to put the affairs 
of the company in order and to carry out the liquidation in all its varying aspects”.16 
The examination of the companies’ affairs before liquidation is an important duty that may lead 
to the discovery of more assets that can be used to benefit creditors. This affords liquidators 
the opportunity not only to collect all the assets that were acquired before litigation but also 
to assess whether there are assets that were unlawfully removed from companies to unfairly 
benefit few creditors to the prejudice of other creditors.17 Should there be any transaction that 
the company concluded before liquidation that was not supposed to be concluded, the liquidator 
may take steps to reverse that transaction. Navsa JA in Standard Bank of South Africa v The 
Master of the High Court (Eastern Cape Division), emphasised that liquidators should be wholly 
independent and regard equally the interests of all creditors as well as carry out their duties 
without fear, favour, or prejudice.18 Taking steps to reverse unlawful and invalid transactions 
is part of the liquidators’ position of trust that they occupy in relation to the companies placed 
under liquidation. As officers of the court, liquidators are expected to act in the best interests of 
all the creditors of such companies.19

2 2 Setting Aside Pre-liquidation Transactions

The legislature is aware that there are transactions in which those who manage, and control 
companies may conclude with third parties to divest such companies of their entitled assets 
before being placed under liquidation.20 To avoid uncertainty regarding the timelines that 
should be observed when these applications are brought, as discussed below, the legislature 
has prescribed specific periods within which liquidators can bring these applications. It is 
worth noting that the pre-liquidation transactions concluded by companies are not unlawful 

12 Section 391 of the 1973 Act. Moodliar and Others v Recycling and Economic Initiative of South Africa NPC 
(Case no. 977/2019) [2020] ZASCA 101 (15 September 2020) footnote 5.

13 1996 2 SA 751 (CC) para 15. 
14 Ferreira v Levin NO & Others; Vryenhoek & Others v Powell NO & Others 1996 1 SA 984 (CC) para 22.
15 Section 417(1) of the 1973 Act.
16 Patel v Master of the High Court, Western Cape Division, Cape Town and Others (7163/14, 21236/2014) 

[2015] ZAWCHC 63 (15 May 2015) para 30(i).
17 See Lief NO v Western Credit (Africa) (Pty) Ltd 1966 3 SA 344 (W) 347B-C.
18 2010 4 SA 405 (SCA) para 1.
19 Standard Bank of South Africa, para 1.
20 MTN (Pty) Ltd v CNA (Pty) Ltd (in liquidation) & Others 2009 JOL 23788 (W) para 103.
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per se. They are generally valid until they are set aside by the court. It is for this reason that 
section 340 of the 1973 Act was inserted into that Act. This provision empowers liquidators 
when examining the affairs of the companies under liquidation and discovering “potentially 
unlawful” transactions concluded before liquidation to apply to the court to set them aside.21 
The lawfulness of these transactions should be determined by the court. If these transactions 
were concluded when company representatives or third parties knew that the liabilities of such 
companies exceeded their assets, the transactions can be declared unlawful. The unlawfulness 
can also arise where immediately after the transaction is concluded, the value of the company’s 
assets is rendered less than its liabilities and it struggles to discharge its obligations to its other 
creditors. These transactions are not immediately unlawful but voidable with the possibility of 
the court declaring them invalid.
The 1973 Act does not prescribe the types of transactions that companies can conclude with 
third parties before liquidation, which would lead liquidators to institute legal proceedings to 
set them aside. Nonetheless, section 340(1) of the 1973 Act, provides that “the provisions of 
the law relating to insolvency shall mutatis mutandis be applied to any such disposition”. This 
entails that when dealing with a transaction that can potentially be set aside, the liquidator must 
seek advice on what the Insolvency Act provides, to determine the nature of the transaction with 
which he or she is faced and whether it can be set aside. The pre-liquidation transactions that 
can potentially be set aside are generally referred to as voidable or impeachable dispositions 
in South Africa.22 These transactions can also be referred to as antecedent transactions.23 The 
words impeachable and voidable are neither defined in the 1973 Act nor the Insolvency Act. 
However, they generally carry their ordinary linguistic meaning. 
Nonetheless, the term “disposition” is defined in section 2 of the Insolvency Act as generally 
the process of transferring or abandoning rights to property through transactions such as, 
among others, sale, lease, security over property or donation. These are transactions where the 
interests that companies have in certain assets are deserted. It is neither unlawful nor invalid 
for a company to conclude transactions where it abandons its interest in any of its assets but 
the timing of such abandonment of interest may trigger the liquidator’s attention and encourage 
him or her to institute court proceedings to set aside such transaction. Liquidators have a duty 
to institute legal proceedings aimed at impeaching transactions that were concluded before 
liquidation which diminished assets owned by companies or reduced such companies’ financial 
interest-affected properties. According to Boraine, insolvency statutes prescribe rules that 
prevent the dissipation of the insolvent person’s assets to the disadvantage of that person’s 
creditors or preferring some of the insolvent person’s creditors above other creditors.24 The 
legislature created a legal framework that can be used to identify and collect all of the insolvent 
persons’ available assets to be realised. The money derived therefrom should be paid to identified 
creditors. Given the fact that when companies are insolvent, they do not have enough assets 
to satisfy all their creditors’ claims, insolvency rules play a critical role in preventing those 
who control such companies from hiding or disposing of assets, thereby further reducing the 
amounts that would be payable to identified creditors. Where assets have been disposed of before 

21 Section 340(1) of the 1973 Act. See also Sackstein NO v Proudfoot SA (Pty) Ltd 2006 2 All SA 577 (SCA) 
para 6.

22 See Bertelsmann et al. Mars The Law of Insolvency in South Africa 10 ed (Juta 2019) 272 and Sharrock, Van 
der Linde and Smith Hockly’s Insolvency Law (2012) 138. 

23 See Chan “Conflict of Laws in Insolvency Transaction Avoidance” (2008) 20 SAcLJ 343 343 where an 
antecedent transaction is described as a transaction “… entered into by the debtor in the twilight period prior 
to the commencement of insolvency proceedings”. See also Keay “In Pursuit of the Rationale behind the 
Avoidance of Pre-liquidation Transactions” (1996) 18 Sydney Law Review 55 57.

24 See Boraine “A Perspective on the Doctrine of Voidable Dispositions in South African Insolvency Law” 
2000 International Insolvency Review 65 68,
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liquidation proceedings were instituted, liquidators should assess whether such dispositions 
were lawful. Liquidators have the duty to apply to impeach pre-liquidation dispositions which 
they believe to have been unlawfully made by insolvent companies. Such dispositions should 
be returned to these companies for the benefit of creditors.25

There are various provisions of the Insolvency Act that seek to guide liquidators when confronted 
with transactions that should be impeached. Sections 26, 29, 30 and 31 of the Insolvency Act 
provide some guidance on the type of transactions that should be set aside. If a transaction 
mirrors the description provided in these provisions, it may be impeached. These provisions 
create a legal framework that empowers liquidators to recover assets that were removed 
from companies they are liquidating so that they can be equitably distributed to creditors.26 
It is important to reflect on all these provisions to determine which transactions require to be 
invalidated by the court. Liquidators have the legislative power to institute or defend legal 
proceedings on behalf of the companies they are liquidating.27

2 2 1 Section 26 Transaction

Any transaction concluded by the company before liquidation can be set aside in terms of 
section 26 of the Insolvency Act.28 There are basically three important criteria that must be 
met for this section to apply. First, the timing of the transaction determines who has the burden 
of proof in the matter. The liquidator must prove that the insolvent company disposed of its 
property and the period within which the disposition took place.29 If the transaction took place 
more than two years before the company was liquidated, the liquidator has the burden to prove 
that immediately after the transaction was completed the company became insolvent.30 If 
the transaction took place within two years of the company’s liquidation, the third party that 
benefitted from the transaction has the burden of proving that immediately after the transaction 
was completed the company did not become insolvent.31 The liquidator must demonstrate that 
the transaction is impeachable. However, the third party has a statutory defence against the 
liquidator’s claim. All that the third party should do to retain the asset or benefit derived from 
the transaction is to demonstrate that soon after the conclusion of the transaction that he, she or 
it benefitted from, the company remained solvent. In other words, the transaction was neither 
concluded when the company was insolvent nor rendered the company insolvent. 
It is also important to note that if the third party proves that the company’s liabilities after the 
transaction was concluded exceeded its assets by less than the value of the property subject to 
the transaction, such transaction can be set aside only to the extent of such excess.32 The key 
issue is the impact of the transaction on the state of solvency of the company. If the transaction 
is entered into when the company is already insolvent, then such a transaction will be vulnerable 
to being impeached. Similarly, and most importantly, if such a transaction immediately rendered 
the company insolvent, then it will be vulnerable to being impeached. The transaction must 
have led to the creditor being paid what it was owed, which may not have been the case had the 
company been liquidated before that transaction was concluded. To illustrate insolvency, the 
25 See Boraine Intl Insl Rev 68.
26 Strydom and Another v Snowball Wealth (Pty) Limited and Others (10287/2019) [2020] ZAWCHC 103 (11 

September 2020) para 18.
27 Section 386(4)(a) of the 1973 Act. See also Janse Van Rensburg NO and Others v Ladislav (8037/06) [2006] 

ZAGPHC 95 (1 November 2006) para 4.
28 Section 26(1) of the Insolvency Act.
29 See Rousseau NO v Visser 1989 (2) SA 289 (C) at 307
30 Section 26(1)(a) of the Insolvency Act. See also Moodliar NO and Others v Freese (8623/2018) [2019] 

ZAWCHC 188 (6 November 2019) para 19.
31 Section 26(1)(b) of the Insolvency Act.
32 Section 26(1)(b) of the Insolvency Act.
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liquidator can rely on the company’s books and records which can provide prima facie evidence 
of the company’s liabilities and assets at the time the transaction was concluded.33

The liquidator must also identify the third party that benefitted from the transaction.34 This 
will provide the liquidator with a sense of who the company creditors were at the time the 
transaction sought to be impeached was concluded. The liquidator will be able to determine the 
nature and status of the transaction and how it affected the company’s solvency. The liquidator 
must further determine whether the company derived value from the transaction sought to be 
impeached.35 In Goode, Durrant and Murray Ltd v Hewitt and Cornell NNO, the court held that 
the term “value” in the context of section 26 of the Insolvency Act “… is not … confined to a 
monetary or tangible material consideration, nor must it necessarily proceed from the person to 
whom the disposition is made”.36 Further, that the surrounding circumstances of the transaction 
sought to be impeached should provide a sense of whether the company received value from 
the transaction.37 In circumstances where the company did not receive the amount it would have 
ordinarily received from similar transactions, but the specific transaction concluded proved 
to be important for the future financial stability and continued operation of the company, the 
company would have derived value from such transaction.38 In terms of section 26(2) of the 
Insolvency Act, a third party to a transaction where the company did not derive value will not 
have a right to claim together with other creditors of the insolvent company.39 The Supreme 
Court of Appeal in Strydom N.O. and Another v Snowball Wealth (Pty) Ltd and Others, held 
that “the phrase ‘not made for value’ in s 26(1) of the Insolvency Act 24 of 1936 means for no 
value at all”.40

2 2 2 Section 29 Transactions 

The liquidators in their investigations of pre-liquidation transactions should evaluate whether 
third parties that transacted with the companies were preferentially treated to the prejudice 
of other creditors. This is to determine whether companies unfairly preferred some creditors 
over others. In South Africa, transactions concluded by companies and third parties within 
six months of liquidation proceedings being instituted which had the effect of preferring some 
creditors’ claims over others are referred to as voidable preferences.41 Apart from preference, to 
successfully set aside voidable preferences, liquidators must prove that immediately after such 
transactions were concluded, companies became insolvent.42 These transactions must have had 
the effect of substantially reducing the assets of these companies. The claims of some creditors 
must have been prioritised at the expense of other creditors. 
Section 29 of the Insolvency Act is concerned with what transpired, meaning, the effect of the 

33 Lipschitz and Another NNO v Landmark Consolidated (Pty) Ltd 1979 2 SA 482 (W) 494.
34 See Rousseau NO v Visser 1989 2 SA 289 (C) 307.
35 Van Zyl and Another v Kolsch (23207/2014) [2018] ZAGPJHC 115 (18 April 2018) para 34.
36 1961 4 SA 286 (N) 291.
37 Goode, Durrant and Murray Ltd v Hewitt and Cornell NNO 291. See also Strydom and Another v Snowball 

Wealth (Pty) Limited and Others (10287/2019) [2020] ZAWCHC 103 (11 September 2020) para 22.
38 Goode, Durrant and Murray Ltd 291. This approach was approved by the Appellate Division (as it then was) 

in Langeberg Koöperasie Bpk v lnverdoorn Farming and Trading Company Ltd 1965 2 SA 597 (A) 604.
39 See s 26(1)(a) and (b) of the Insolvency Act, which provides that “[p]rovided that in the case of a disposition 

of property not made for value, which was uncompleted by the insolvent, and which was made by way of 
suretyship, guarantee or indemnity; and has not been set aside under subsection (1) …”.

40 2022 5 SA 438 (SCA) para 36.
41 Section 29(1) of the Insolvency Act. See also Akbur and Another v Button NO and Others 2018 JOL 40314 

(KZP) para 6.
42 Section 29(1) of the Insolvency Act. See also Jackson v Louw NO and Another 2019 JOL 40769 (ECG) para 

23.
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transaction. The third party to the transaction, as a matter of fact, should have been preferred 
above other creditors.43 In Klerk NO v Kaye, the court held that the preferential effect of the 
transaction can be determined through the true enquiry whether the disposition involved one 
creditor “being paid proportionately more than the other creditors or being paid in advance of 
the others”.44 Section 29 of the Insolvency Act provides important defences to the liquidators’ 
applications, which will be addressed separately below. 

2 2 3 Section 30 Transactions 

In practice, there are instances where those who manage, and control companies may consciously 
act in a manner designed to frustrate the adequate distribution of assets between creditors after 
liquidation in favour of some creditors who are associated with directors and/or shareholders. 
Should any of the claims of creditors be settled because of their established relationships with 
directors or shareholders before liquidation while claims of other creditors who do not have such 
connections are not settled, the former creditors will be unduly preferred. In terms of section 
30 of the Insolvency Act, if the company concluded a transaction to dispose of its property 
with the intention of preferring one of its creditors above others and thereafter is liquidated, 
such transaction can be set aside. The state of mind of those who took the decision to dispose 
of the company assets before liquidation and the surrounding circumstances that can assist in 
determining their motive for doing so, would assist in establishing whether the disposition was 
intended to unduly prefer any of the creditors over other creditors. 
Unlike dispositions not for value and voidable preferences, the legislature did not set timeframes 
regarding undue preferences. However, the transaction must have occurred at the time when 
the company’s liabilities exceeded its assets but before the liquidation order was granted.45 
It appears that unlike voidable preferences, which may lead to the value of the assets of the 
company being exceeded by its liabilities, undue preferences occur in circumstances where 
companies are already insolvent and there is a deliberate effort to benefit certain creditors at the 
expense of other creditors. 

2 2 4 Section 31 Transactions

It is well-known that fraudulent, dishonest, and illegal conduct meant to confer financial gain is 
an ever-constant reality in business transactions. Liquidators are also duty-bound to investigate 
transactions that companies were party to before liquidation to establish whether there was no 
collusion between directors or shareholders and any of the creditors regarding the assets of the 
company in a manner that prejudiced certain creditors or preferred some of them over others.46 
Collusion will be established when those who control the company actively connived with one 
or more creditors to defraud other creditors should the company be liquidated.47 There must be 
an intention between the company and the creditor who benefitted from the transaction at the 
time the transaction was concluded, to defraud the company and by extension, its creditors.48 
For the transaction to be set aside, the collusion must either prejudice other creditors or have 
the effect of preferring the creditor that is a party to the collusion above other creditors.49 Any 
person who was a party to the collusive dealing and fraudulently benefitted from the transaction 
43 Bertelsmann et al. Mars the Law 287.
44 Klerck NO v Kaye 1989 (3) SA 669 (C) at 675E. See also Simon NO and Others v Coetzee 2007 2 All SA 110 

(T) para 20.
45 Section 30(1) of the Insolvency Act.
46 Section 31(1) of the Insolvency Act.
47 Finn’s Trustees v Prior 1919 EDL 133 137.
48 See Gert de Jager (Edms) Bpk v Jones NO and McHardy NO 1964 3 SA 325 (A) 330H–331A and Louw NO 

and Another v Sobabini CC and Others [2017] JOL 37791 (ECG) para 73.
49 Section 31(1) of the Insolvency Act.
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shall be liable to pay the amount not exceeding what was benefitted if the transaction had not 
been set aside.50 Most importantly, if such a person is the company’s creditor he, she or it will 
forfeit his, her or its claim against the company.51 
It is important to also note that despite the legislative provisions to set aside impeachable 
transactions, liquidators can also use the common-law remedy of actio pauliana.52 It was held 
in Nedcor Bank Ltd v ABSA Bank and Another that, actio pauliana “is a remedy to set aside 
a disposition of assets which a debtor has made for the purpose of avoiding the assets falling 
into his estate on insolvency and thereby becoming available for distribution to his creditors”.53 
For the transaction to be set aside, it is important to note that the word “fraud” does not carry 
its ordinary criminal meaning where all the criminal elements must be proved. The liquidator 
must assess the object of the transaction that the company concluded before liquidation. If the 
object of the transaction was to give one of the company’s creditors an unfair advantage above 
other creditors should the company be liquidated, that would constitute fraud upon creditors.54

3 AVAILABLE DEFENCE

3 1 General Overview

There are several defences available to creditors that are party to pre-liquidation transactions. 
Where liquidators allege that there was no value derived by companies in the transactions 
sought to be set aside, creditors against whom such applications are brought can demonstrate 
that such companies derived value in such transactions. This can be shown by providing proof 
of payment which will prove the value.55 This is a real defence that not only disproves the 
liquidator’s claim but also distinguishes it. Similarly, creditors faced with undue preference 
claims may illustrate that there was no intention to be preferred above other creditors.56 Intention 
is a state of mind and may be a bit difficult to conclusively establish. Third parties, having regard 
to all the surrounding circumstances when the transaction was made, can illustrate that the 
companies did not intend to prefer them over other creditors when the dispositions were made.57 
They can illustrate that the companies’ dominant and factual intention when such transactions 
were concluded was not to frustrate adequate distribution of available assets on liquidation.58 
Liquidators have the onus to establish that the companies’ real intention was to prefer creditors 
who benefitted from the dispositions above other creditors.59 There are, however, other defences 
which appear to be controversial and deserve to be analysed. 
Transactions listed in sections 26, 30 and 31 of the Insolvency Act do not appear to have 
expressly stated defences, as is the case with the transactions listed in section 29 of this Act. 
The defences of the former provisions appear to be more about disproving liquidators’ claims 

50 Section 31(2) of the Insolvency Act.
51 Section 31(2) of the Insolvency Act.
52 Bester NO and Others v Quintado 120 (Pty) Ltd (15274/2019) [2020] ZAWCHC 80 (18 August 2020) para 

38
53 1995 3 All SA 291 (W) at 729 G-I. The court further held that “[t]he party to whom the disposition was 

made can be made to restore the property for the benefit of creditors if he colluded in the disposition or if he 
received the property gratuitously”. 

54 Bertelsmann et al. Mars the Law 309 and the authorities cited therein. 
55 Estate Jager v Whittaker 1944 AD 246 at 250.
56 Venter v Volkskas Ltd 1973 3 SA 175 (T) 177.
57 Gore & Others NNO v Shell South Africa (Pty) Ltd 2004 2 SA 521 (C) 530.
58 See Eliasov NO v Arenel (Pvt) Ltd 1979 3 SA 415 (R) 418.
59 Venter v Volkskas Ltd 1973 3 SA 175 (T) 180E–181B. See also Cooper and Another v Merchant Trade 

Finance Ltd [1999] JOL 5830 (A) para 16.
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by alleging the converse of what is stated by liquidators. Notwithstanding this, it appears to 
be difficult to adequately distinguish voidable preferences from undue preferences as well as 
collusive dealings, because the concept of intention may be present in all these dispositions. 
While intention seems not to be the main factor in voidable preferences as it appears to be in 
undue preferences and collusive dealings, it does however, feature prominently in defences 
crafted under section 29 of the Insolvency Act. Notwithstanding all these defences, it appears 
that good faith also plays a fundamental role as a defence in impeachable dispositions. 

3 2 Good Faith 

Good faith can be understood as an ethical value that reflects the community standards of 
decency and fairness.60 In terms of section 2 of the Insolvency Act, good faith “in relation 
to the disposition of property, means the absence of any intention to prejudice creditors in 
obtaining payment of their claims or to prefer one creditor above the other”. Section 33(1) 
of the Insolvency Act provides good faith as a defence for third parties that transacted with 
companies before liquidation. This provision allows these third parties not to return any benefit 
they derived from pre-liquidation transactions, if at the time of concluding those transactions, 
they acted in good faith. If they sold items to the company, this provision protects them from 
repaying the money they were paid for those items. There will be no restoration that needs to 
be made unless liquidators indemnified such creditors for parting with property in favour of 
insolvent companies.61 To be successful with this defence, creditors must satisfy the court that 
they should not only comply with the indemnity requirements but also satisfy the court that they 
parted with properties in return for dispositions which are liable to be set aside.62 The benefit 
creditors derived should be capable of being returned to the company through the application 
of statutory impeachable provisions discussed above. 
In Ruskin, the court clarified that good faith is not restricted to the creditor for merely separating 
with the property or losing the right but is extended to the entire operation that gave rise to the 
parting with property or loss of a right.63 Thus, the negotiations that led to the disposition must 
have been conducted in a way that was not designed to prejudice other creditors should the 
company be placed under liquidation. It appears that the process leading up to the disposition is 
as important as the transaction that gave rise to the disposition. For this reason, the court must 
carefully assess all the surrounding circumstances that gave rise to the disposition.64 The reach 
of the impeachable transactions’ provisions discussed above “… shall not affect the rights of any 
person who acquired property in good faith and for value from any person other than a person 
whose estate was subsequently sequestrated”.65 Good-faith defence is open to creditors who 
transacted with companies that were subsequently placed on liquidation after those transactions 

60 Brisley v Drotsky 2000 (4) SA 1 (SCA) para 23.  
61 Ruskin, NO v Barclays Bank, DCO [1959] 1 All SA 437 (W) 444.
62 See Lane NO and Another v Dabelstein and Others, Michael John Lane NO and Others (Intervening 

Respondents) [1998] JOL 4215 (C) 31 and Barclays Bank Ltd v Umbogintwini Land and Investment Co (Pty) 
Ltd (in Liquidation) and Another 1985 (4) SA 407 (D) at 410G–411C and Geyser NO and Others v Telkom 
SA Ltd [2006] 2 All SA 148 (T) para 12.

63 Ruskin 445.
64 Geyser NO and Others v Telkom SA Ltd [2006] 2 All SA 148 (T) para 38.
65 Section 33(2) of the Insolvency Act.
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were concluded.66 
According to Mabe, good faith could be difficult to prove because there are no judicial and 
legislative guidelines that assist in determining that the parties acted in good faith when the 
transactions were concluded.67 It is submitted that good faith may be established when third 
parties can demonstrate that they had no idea that the companies with which they transacted 
were potentially insolvent. Further, that the transactions sought to be set aside were concluded in 
the ordinary course of business. In that, at the time these transactions were concluded, they were 
not hellbent on securing payment of their claims before liquidation proceedings are instituted 
to the prejudice of other creditors.68 It will be difficult to establish good faith if the third party 
at the time the disposition was made had known that the disposition was made without value 
or that the transaction amounted to an undue or voidable preference or even a collusive dealing 
with the company.69 
The way section 33(1) of the Insolvency Act has been drafted appears to necessitate the 
assessment of the state of mind of only the person who transacts with the company before its 
liquidation and not those who are representing the company. From the wording of this section, 
it seems like the third party at the time of the transaction must have acted honestly without the 
desire to prejudice the claims of other creditors of the company under liquidation. I submit 
that this provision should be amended to expressly require good faith from all the parties to 
the transaction. The conduct of the board of the company or the company’s lawfully appointed 
representatives in relation to a transaction that the liquidator seeks to impeach should be 
considered when determining whether the company acted in good faith.70 Failure to do so will 
lead to creditors who ought not to have benefitted from voidable transactions to retain what they 
have unlawfully benefitted from at the expense of other creditors. 
Good faith appears to be a substantive defence that can collapse the liquidator’s application to 
set aside a pre-liquidation transaction. However, courts have not yet adequately assessed the 
strength of this defence when, notwithstanding the fact that the third party may have acted in 
good faith, those who are representing the company at the time of the disposition knew or ought 
to have known that the company was insolvent and proceeded to transact with and benefit the 
third party. It is worth noting that knowledge of insolvency per se is neither necessarily evidence 
of intention to prefer nor desire to prejudice other creditors.71 The circumstances relating to 
the conduct of the third party at the time of the transaction must be assessed to determine the 
presence of good faith. It is not clear, however, should it be proved that the company itself did 
not act in good faith and that it either prejudiced other creditors or preferred the third party, 
whether the fact that that third party acted in good faith will still be enough to prevent the return 

66 Section 33(1) of the Insolvency Act. The liquidator has the power to indemnify the third party from restoration. 
See also Mabe “Setting aside Transactions from Pyramid Schemes as Impeachable Dispositions under South 
African Insolvency Legislation” 2016 PELJ 1–24, 5, where it is stated that “[t]his section provides that an 
investor who received a disposition capable of being set aside as a disposition without value, a voidable 
preference, or an undue preference, and who parted with property in return for such a disposition, need not 
return anything he received under the disposition, if he acted in good faith”.

67 Mabe 2016 PELJ 1 19.
68 Geyser NO and Others v Telkom SA Ltd 2006 2 All SA 148 (T) para 12. See also Lane NO and Another v 

Dabelstein and Others, Michael John Lane NO and Others (Intervening Respondents) 1998 JOL 4215 (C) 
31, where it was held that “[i]t is clear that a party relying on the provisions of section 33(1) must prove 
that he has complied with the requirements for an indemnity. In addition he must prove that he parted with 
the asset in question in return for the disposition which is liable to be set aside” references omitted. See also 
Moodliar NO and Others v Freese (8623/2018) [2019] ZAWCHC 188 (6 November 2019) 48–50. 

69 See generally Vermeulen and Another v CC Bauermeister (Edms) Bpk and Others 1982 4 SA 159 (T) 163–
164.

70 Delport Henochsberg on the Companies Act 71 of 2008 (2011) 674(1).
71 Cooper and Another NNO v Merchant Trade Finance Ltd 2000 3 SA 1009 (SCA) para 11.
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of assets and/or benefits back into the company. Clarity is needed on whether third parties can 
successfully rely on good faith on their part as a defence when liquidators seek to set aside 
voidable preferences, undue preferences, dispositions without value and collusive dispositions72 
even when it is proved that company representatives acted in bad faith by deliberately preferring 
them over other creditors or prejudiced other creditors. 
It is further not clear why the legislature saw it fit to expressly provide good faith as a defence to 
all statutory prescribed voidable transactions. Particularly, when the issue of intention appears 
to be central to almost all the impeachable dispositions provisions. It cannot be denied that in 
all transactions where the company does not derive value, there is some conduct from either 
third parties or company representatives that can be interpreted as having consciously led to the 
company being financially prejudiced. Thus, a subjective mental state to prejudice creditors can 
be established. Similarly, while voidable preferences focus more on the effect of the transaction, 
the legislature has nonetheless, introduced the concept of a “lack of intention to prefer” as part 
of a defence that can be raised when liquidators seek to impeach these transactions. This is a 
clear illustration that intention also plays a role in these transactions. Intention is a key element 
in undue preferences and collusive dealings. In all these transactions, the parties’ intention is 
evidence of whether they acted in good faith or bad faith. Intention is an integral component of 
good faith and it reveals the parties’ sincerity, fairness, openness, and honesty. Good faith is not 
synonymous with intention. However, intention is an integral part of good faith. It is submitted 
that making good faith a stand-alone defence in circumstances where intention or lack thereof 
can also be raised as a defence may not be sound in law. The inquiry should include the lack or 
absence of a narrow consideration of intention. It is submitted further that while good faith is a 
broader concept, for the purposes of setting aside voidable transactions, the concept of intention 
is better suited to be used as a tool to establish whether there was subjective conduct that was 
designed to benefit some creditors at the expense of other creditors. 

3 3 Ordinary Course of Business

The third party that wishes to escape the impeachment of a disposition by the liquidator should 
demonstrate that the disposition was made in the ordinary course of business in terms of section 
29(1) of the Insolvency Act. The words “disposition was made during the ordinary course of 
business” do not appear in sections 26, 30 and 31 of the Insolvency Act. Perhaps the reason 
might be that first, value will generally be derived in ordinary business transactions. Second, 
business transactions are generally expected to be at arms’ length and not to prefer one creditor 
to the prejudice of another or others. Third, prejudicial collusive and fraudulent activities cannot 
be regarded as part of legal business activities. Nonetheless, proof that a transaction occurred 
in the ordinary course of business appears to be the first leg of the defence against liquidators’ 
claims to set aside voidable dispositions. In Terblanche NO v Baxtrans CC and Another, it 
was held that “[i]nadequate value by its nature results in preferring a creditor and proof of 
inadequate value is evidential material to be weighed in assessing preference as also collusion 
and fraud and in deciding whether a disposition was in the ordinary course of business”. 73

Should the third party raise “ordinary course of business” as a defence, all relevant facts that 
surround the transaction must be objectively evaluated by considering how the ordinary solvent 
businessperson who is familiar with similar transactions would view the transaction sought to be 

72 In terms of s 33(2) of the Insolvency Act, “[s]ections twenty-six, twenty-nine, thirty, or thirty one shall not 
affect the rights of any person who acquired property in good faith and for value from any person other than 
a person whose estate was subsequently sequestrated”. 

73 Terblanche NO v Baxtrans CC and Another 1998 3 SA 912 (CPD).
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impeached.74 If payment was due, such payment must have been “… made in accordance with 
ordinary business practice and ordinary business principles”.75 The relevant facts are generally 
the terms and conditions of the transaction, the circumstances under which the transaction was 
concluded and, whether implemented terms were usual for the circumstances under which the 
agreement was concluded.76 In particular, it must be determined whether such a businessperson 
if he or she was party to the transaction sought to be impeached by the liquidator, would have 
concluded the transaction in the same way the person who benefitted from such transaction 
did.77 An assessment of whether in similar transactions it is “normal” for parties to act in the 
way the liquidated company and the third party did, to benefit the third party, should be made.78 
It is clear from the wording of section 29(1) of the Insolvency Act that it is not enough to merely 
prove that the transaction was concluded in the course of ordinary business. “In the ordinary 
course of business” is not by itself a defence but the first part of the two-legged defence. The 
legislature used the conjunctive word “and” to include the phrase “… that it was not intended 
thereby to prefer one creditor above another” to complete the defence. It appears that the 
liquidator will be successful with the application to set aside the pre-liquidation disposition 
if such disposition was not concluded in the ordinary course of business. Particularly, if the 
liquidator can demonstrate that the third party knew that the company was insolvent or that the 
transaction will immediately render the company insolvent. 

3 4 Intention to Prefer

The second leg of the defence for the impeachment of a voidable preference requires the creditor 
that benefited from the voidable transaction to demonstrate that such transaction was “… not 
intended thereby to prefer one creditor above another”.79 This leg of the defence introduces the 
concept of intention in voidable transactions which generally do not attract the subjective state 
of mind but deal with the effect of transactions.80 The requirement of intention is generally used 
to distinguish voidable preferences, which focus on the effect of the transaction, from undue 
preferences, where the focus is on the intention of the parties.81 This distinction appears to be 
academic because the legislature, as part of the statutory defence created by section 29(1) of the 
Insolvency Act, introduced the assessment of intention into the analysis of transactions which 
are alleged to be voidable preferences. In transactions that generally had the effect of preferring 
one or more creditors before the company’s liquidation, an evaluation of the intention of those 

74 Griffiths v Janse van Rensburg NO 2016 3 SA 389 (SCA) para 11. See also Malherbe’s Trustee v Dinner & 
Others 1922 OPD 18 at 22.

75 See Fourie’s Trustee v Van Rhijn 1922 OPD 1, 6, where it was held that “[t]he payment or satisfaction of the 
debt must be shown to have taken place in a manner and time, which would not to ordinary business men 
appear to be unbusinesslike or anomalous ... Moreover it is not in my opinion necessary to show that the 
payment or disposition in question reproduces in every feature any disposition or series of dispositions which 
has previously taken place among business men. Business is, I take it, progressive, and it would no doubt be 
hard to find many business transactions which are exact replicas. Some variation in one feature or other may 
be expected to occur, or some combination of previously well-known features. It is, in my opinion, sufficient 
as already stated, if the payment or disposition is in accordance with the common and well-known principles 
and practice of business, so that the payment would be recognised as a commonplace business transaction by 
a business man and cause him no surprise”.

76 MGG Productions (Pty) Ltd v Ramodike NO and Others 2021 4 SA 543 (GJ) para 27.
77 Hendriks NO v Swanepoel 1962 4 SA 338 (A) at 345A-346A.
78 See generally Gazit Properties (Pty) Ltd v Botha NO and Others 2012 2 SA 306 (SCA) para 8 and Estate 

Wege v Strauss 1932 AD 76.
79 Section 29(1) of the Insolvency Act.
80 Klerck NO v Kaye 1989 3 SA 669 (C) at 675E and Simon NO and Others v Coetzee [2007] 2 All SA 110 (T) 

para 20.
81  See Terblanche NO v Baxtrans CC and Another 1998 3 SA 912 (C) 917G–H.
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who were representing the company appears to be unavoidable. The defence of lack of intention 
to prefer, mandates going beyond the actual effect of the transaction to the evaluation of the 
subjective state of mind of those who represented the company. This was made clear by the 
SCA in Cooper and Another v Merchant Trade Finance Ltd, when it held that

The mere fact that the effect of the transaction is to prefer one creditor above another does not 
necessarily mean that there has been a voidable preference. Obviously in every case where 
one creditor is paid and others are not there is a preference in favour of the creditor who 
has been paid. Something additional is required to impeach the transaction. That additional 
requirement is an intention to prefer on the part of the debtor. 82 

This is a clear indication that intention is also an integral part of voidable preferences. 
Companies which, when on the brink of insolvency enter into transactions with their creditors, 
may be regarded as having the intention to prefer some of their creditors when transactions 
they concluded before liquidation had the effect of preferring such creditors. Nonetheless, 
courts have emphasised the importance of evaluating and weighing all the relevant factors 
that existed at the time of the transaction when determining whether the liquidated company 
intended to prefer any creditor above others.83 In Cooper, it was held that relevant facts must be 
examined to determine what was the “dominant, operative or effectual intention in substance 
and in truth” of the company when it made the disposition.84 A subjective enquiry relating to the 
person’s state of mind is difficult to accurately determine. Intention to prefer can generally also 
be evidenced by the fact that, when making the disposition, those who are acting on behalf of 
the company contemplated liquidation of that company.85 The motive or state of mind of those 
who represented the company at the time of the disposition is crucial to establish whether there 
is an intention to prefer one or some creditors above others.86 Intention appears to run across all 
the statutory impeachable provisions. Proof of lack of intention to prefer appears to be capable 
of operating as a substantive defence against liquidators’ applications to set aside impeachable 
transactions.  

3 5 Unjustified Enrichment

It is not entirely clear whether, and under what circumstances, the concept of unjustified 
enrichment can play a role when liquidators seek to impeach transactions concluded by 
companies before liquidation. It is trite that to succeed with an unjustified enrichment claim or 
defence, the person relying on this remedy must prove that the other person was enriched and 
that he, she or it was impoverished. Further that the other party’s enrichment was at his, her or 

82 1999 JOL 5830 (A).
83 See Moodliar NO and Others v Lawson Tool Distributors (Pty) Ltd (7855/2016) [2021] ZAWCHC 99  

(7 May 2021) para 24 and Gore NO & Others v Shell South Africa (Pty) Ltd 2003 JOL 11648 (C) para 25.
84 Cooper and Another v Merchant Trade Finance Ltd para 4. In para 5, the court held that “[i]n seeking 

to establish whether the requisite intention was present in the debtor’s mind at the time of making the 
disposition the test is a subjective one”. See also Giddy, Giddy & White’s Estate v Du Plessis 1938 EDL 73 
at 79, where it was held that “[t]he intention to prefer must reside in the mind of the debtor, and its presence 
here is ordinarily to be inferred from his conduct. If, when he is contemplating sequestration, he selects for 
payment out of a number of creditors one, who has no right to such selection, the inference from his conduct 
seems a fair one, that he intended to prefer such creditor above the rest, to disturb in his favour the proper 
distribution of his assets in insolvency. Such is the only apparent explanation of his action. Where, however, 
behind the selection and payment there appears to be some other compelling intention, the intention to prefer 
is not necessarily to be regarded as the dominant intention. The former intention indeed may so powerfully 
animate the debtor, that the intention to prefer may be said to have been wholly inactive”.

85 See Du Plessis v Oosthuizen 1999 2 SA 191 (O) 212.
86 See Pretorius’ Trustee v Van Blommenstein 1949 1 SA 267 (O) 278.
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its expense and the enrichment was without a legal cause, thus unjustified.87 In Kudu Granite 
Operations (Pty) Ltd v Caterna Ltd, the SCA held that “[a] presumption of enrichment arises 
when money is paid or goods are delivered. A defendant then bears the onus to prove that he 
has not been enriched”.88

While not pleaded by the company, nonetheless, the enrichment claim arose in oral arguments 
in Excellent Petroleum (Pty) Limited (in liquidation) v Brent Oil (Pty) Limited,89 in relation to 
payments that the liquidated company made after liquidation. The party that benefitted from 
the transaction argued that it was not unduly enriched by that transaction. The court opined 
that “[u]njustified enrichment does not … enter into the equation at the post-liquidation order 
stage. Such payments simply fly in the face of the principles governing the law of insolvency”.90 
It would have been interesting to find out what the court’s approach would have been had 
the transaction been concluded before the company was liquidated and thus, vulnerable to 
be impeached by liquidators. Nonetheless, in Griffiths v Janse van Rensburg NO, the SCA 
indicated that “[w]here payments are made pursuant to void agreements, a claim for repayment 
would ordinarily lie under the condictio ob turpem vel iniustam causam, which is one of the 
enrichment actions”.91 While this has not yet been definitively articulated by our courts, it 
seems that the remedy of unjustified enrichment can be relied upon where companies were 
impoverished by pre-liquidation transactions. Third parties will then have to illustrate that they 
were not enriched at the expense of companies placed under liquidation. In the context of 
impeachable dispositions, unjustified enrichment does not appear to be a substantive defence 
that can be raised to dismantle the liquidator’s case. At best, it appears to be an evidentiary tool 
that can be used to prove or disprove either party’s case on a balance of probabilities. 

4 CONCLUSION

This article discussed the importance of the Insolvency Act in the liquidation of insolvent 
companies.92 It sought to demonstrate that liquidators can apply to the court to set aside 
some of the pre-liquidation transactions with a view to recovering assets that belong to such 
companies for the benefit of creditors. This article further illustrated that good faith, intention, 
ordinary course of business, and possibly proof that the third party was not unjustly enriched 
by the transaction are some of the defences that can be raised against applications to set aside 
impeachable transactions. In relation to the defence of good faith, it was argued that the conduct 
of both the company and the third party that benefitted from the transaction at the time of the 
transaction must be evaluated, and not only that of the latter. Liquidators should understand 
their roles when appointed and thoroughly investigate pre-liquidation transactions concluded 
by companies to ensure that other creditors of those companies are not prejudiced. Finally, the 
challenges identified in this article necessitate the review of the law that provides liquidators 
with the power to approach courts to set aside pre-liquidation transactions, to clarify the precise 
role of the concept of intention in these applications. Currently, while there is a concerted 
effort to distinguish various transactions that can be impeached on the absence or presence of 

87 JD Botha and Sons Signs (Pty) Limited v Multi Cranes and Platforms (Pty) Limited (A3049/2019) [2019] 
ZAGPJHC 522 (13 December 2019) para 26. The court emphasized that “[i]t is a well-established doctrine 
of our law that no man may enrich himself at the expense or to the detriment of another” para 28.

88 2003 5 SA 193 (SCA) para 21. See also Du Plessis “The Relevance of the Plaintiff’s Impoverishment in 
Awarding Claims Based on Unjustified Enrichment” 2009 Stell LR 494–516, for a thorough critique of the 
South African approach to unjustified enrichment law, the discussion of which is beyond the scope of this 
article.  

89 2013 JOL 30839 (GNP).
90 Excellent Petroleum (Pty) Limited (in liquidation) para 82.
91 2016 (3) SA 389 (SCA) para 22
92 Moreau and Another v Murray and Others (251/2019) [2020] ZASCA 86 (9 July 2020) para 28.
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intention, it was shown in this article that intention does arise in the context of all these statutory 
prescribed pre-liquidation transactions.  


